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i

If you know your enemies and know yourself,
you will not be imperiled in a hundred battles;
if you do not know your enemies but do know yourself,
you will win one and lose one;
if you do not know your enemies ner yourself,
you will be imperiled in every single battle.
-5un Tzu

Experts Come in Two Flavors

Vs

= Legitimate

>

= Not Se Much
= Vested
= Money
= Reputation
= Cause

Don't Take My Word For It
State v. Eduardo Celaya & Firearms
"Expert” Ron Scott




Casings Match Bullet From
Defendant’s Work Truck
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ENTER THE “EXPERT"
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First Clue: Embellished CV.

Q and yow went ahead in that report and you Tisted
out cases that are high profile that you consulted on,
right?

A Yes,

[ wnow, you 1isted the Baseway Killer, right?

A Yas.

q You mean Baseline?

A That's saseline, a typographical errar.

Q Ckay. And you were asked about vice President
cheney., Brad Tillman, the pPhoenix $niper, right, wvou
listed all those in your repert, right?

A ves.

Q okay. vou ware not retained as an uxpert in a
single ene of those cases, were you, sir?

A That is absoiutely corracr.




Confidential Call From Pat Tillman's Maom
Listed On CV As Expert Work!

a You put your conversation with Mms. Tf1Tlman thae
was strictly confidential, you went shead apd put that in
your reéport, righc?
A ves. I didn't put strictly conFideatial #a this
repore.
Q I knot, that is ragrettable. o dfd you cene
into oper court and testify about it, Yee, sir?
A I'm sarry. I've 10T ¥ou, 7, Hoskher,
Q  well, let me see if I've got it straight. &
questian; do I have it right so far?

A Yas,

qQ And she did chat in a strictly confidanvial way:
do I have it right so far?

A AT the rime the conversation togok piace, that

waF SEVEral years apo.
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Before the Interview:
Information Gathering
= On-line resources (Prosecutor’s Encyclopedia)
= Yahoo Pros-CLE group & NDAA

= Gather transcripts and motions
= Collect referenced literature and build a library

« Contact prosecutors who have cross-examined
= Style/biases
= Research relied upon

Other Sources of Information

" Westlaw
= Books/research expert has authored
» Licensing agency

= People in the expert’s field
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terview

Before the
* You must study the literature!!!
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CHANCE FAVORS THE PREPARED MIND

BY MR. MOSHER:

you often get asked about the statements you've
nade about c¢ross-race identification in this
article. It starts at the bottom of page 31

A Actuslly, you're the first one, and I
think you'rs more prepared than a lot of people
that I've confrontsd in court.

Q I appreciate that. Thank you, ma'am,

W W o Wt W Wl R

(-3
&
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Q Well, when you come into court and testify

Consider a consulting expert

Retained [$$5]

Local crime lab or university/hospital
Pre-interview assistance

= Review report

* Review underlying data

Attend interview?

The Abusive 4 Year-Old Sibling #
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Interview Qutline
= Pure discovery
= Scoring points

= Laying traps
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Pure Discovery

= Qualifications & experience
= # times testified, defense v. prosecution, topics
= hourly rate & total bill
» published, peer reviewed literature
= Reports/statements/evidence reviewed
= Were selections made? By whom?
= Were they merely supplied facts from lawyers?
= Opinions- nature & scope
= Supporting literature
= Exhibits/slides

Discovery may score points, too
Preparation lays the foundation

EXAMPLE:

Q:  Will you in any of your testimeny be relying
on studies of withesses or victims of actual
criminal incidents?

A: No.

Q: And are you aware that in the peer reviewed
literature there are such studies?

A Yes.

-pretrial interview of Geoffrey Loftus, eyewitness
identification expert




Scoring Points

* The goal is to identify USABLE TRIAL QUESTICNS!
= This is NOT the time to spring your traps

What does this expert beifeve that HELPS me?

7/13/2012

Brainstorm logical concessions
EXAMPLE - “weapon focus” is not blindness!

Q... [W]ould you agree that the bank teller may remember
that the gerson pointing the gun at them is black for
example?

A: The bank teller could remember that. Yes.

Q:They may remember if the person is Hispanic?

A: The teller could remember that yes.

Q:Then they could remember if the person had leng hair
or short hair or a mustache or a beard, right?

A It's possible.

-pretrial interview of Lindo Demaine, eyewitness
identification expert

Stay mobile, move your feet

EXAMPLE:

(: Of those ten to fifteen times [testifying] in Arizona, have they
all been on the behalf of criminal defendants?

Al They have, | should say that | have never been asked by a
prosecutor to testify for them. And | would be more than
happy to if | were asked.

Q: Is that the answer you give in court when you're asked that
question?

A: Yes,

Q;: About how many times have you given that answer in cei_"! J-_ .

A: Probably about two hundred and twenty five.

-pretrial interview of Geoffrey Loftus, eyewitness identificol \
expert




End Zone: Mo Expert At Trial
= Lawrence Mueller, DNA expert
= Offers the following opinion early in interview:

“[IIn & cold hit ... the standard stafistical calculation that's
done in most forensic cases is clearly no lenger valid. For
that reason, NRC-1, back in 1992 made a suggestion that ...
the genetic markers ... be splitinto two categories. The first
category would be ... used to search the data base .... [Tlhe
second set ... could be used to confirm the match.... [Tihen
you would produce statistics ... with thal secornd sef of
genetic markers only.”

-prefrial interview of Laurence Mueller, DNA/statistics expert
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The Real Worlg Is Our Friend

Q: [Plreviously you said that [random match prebability is] not the
appropriaté method right?

A: ... that's not just my opinion ... everyone who has ever written
a scientific paper on this issue has come to that same
conclusion.

Q: Wellthat’s interesting, but | guess it depends on how you
define the issue. So | want to get a little more specific.

A: Sure.

Q: If | have a profile and | want to know how often I'll run into that
profile out there in the real world, then random maich
probability is the appropriate method to calculate that
probability, is it not sir?

A: Right,

[#H t'l'l":liank you. Ok, so | dor’t think | have any other questions for

oday.

After the Interview... Motions

= Ensure complete disclosure
* Giet any slides to be used at trial!

= Any “papers, documents, photographs, and other
tangible objects” fo be used at trial {R 15.2(c}(3))

= Preclude certain types of experts/testimony
» E.g., eyewitness identification expertsfinnocence
project & exonerations {R's 401-403)
= Preclude opinions about “whether defendant did
or did not have a mental state or condition that
constitutes an element of the ¢rime charged or of
a defense.” (R 704)

10
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The Game Plan

= QOutline is divided - fast transitions {chunks})
» Concessions
= Importance of history
= What was reviewed
= Bias
= Credibility
= Imprcbability
= Exact page & line cites for all supporied

guestions
» Begin and end strong (scripted)

Ref Questions: HNotes:

L Pgiln Hiztary feview

;__!?_{39]" 5 Bistory importantto you?

Wodild you agree that whike history doesn’t

| : :

I necassarily change what you deo, It ray gulde
(407412 fehiat you gy more:attention tor- :

| {0 iU agree that, 5.4 patnologlst; the more

{ relevant Information you know, the bettar off
LAZIEFG by Gre?

Wiouldl you'agree with me that "Eoransic:
12/8aa pathology does not operate ina vacuum. ?

L hhit materials dld you review In this case?
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Tips

& Short questions — one fact per question
& Remember your case theory
E General questions then case-specific
E Don't chase rabbit trails
& Consider using modifying words:
E Likely
B Possible
E Is there a chance that
E Do you have any reason to doubt that
& Tell me everything that goes against your
opinion.
E Would it be important . . .

7/13/2012

History
We talked about blood being found on V1's
vaginal swab, are you also aware that V1's DNA
was found on the defendant’s penis?
\Are you aware that the defendant's DNA was
found in V2's underwear?
\Are you aware that the defendant has admitted
lexamining V2's vagina to make sure she had noi
been molested?
|Are you aware that a pornographic DVD was
found under V2's mattress with both her DNA and
the defendant's DNA on it?
Would that be important history for you to know?

Organization Dictates Outcomes
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Opening Drive

= Scripted
» Consider using secret weapon

= Secrot weapons help you no matte
answer

» Examples of secret weapons:

* Roy Malpass - Do you see this man in the
courtroom?

= Robert Gale - Have you ever seen TCE?

- Missg Arrington - Did you not pay attention or not
care?

Is THIS twelve pounds?
State v, Carlos Barreras-Rotoliff & Dr,
Patrick Hannen

=

13



Patience, Pace, & Tone

¥ Don't rush the kill
E Easier to go from nice to nasty
E Can't really go back

¥ Gain concessions up front

B Eliminate the escape routes before you spring
the trap

7/13/2012

A Few Good Men

E Order that Santiago was not to be touched?

B Was Lt. Kendrick clear on order?

E Any chance that Lt. Kendrick ignored?

E Any chance that Lt. Kendrick forgot?

& Any chance Kendrick thought, “The old man is
wrong?”

B Any chance platoon ignored Lt. Kendrick?

B “We follow orders or people die.”

A Few Good Men

¥ If you gave an order that Santiago wasn't
to be touched, and your orders are always
followed, why would Santiago be in
danger?

14



Malntain CONTROL

Q S0 you didn't bring anything with you ta show
the jury what you saw under the comparisen microscope in
this case, do I have that right, sir?

A well, the photes, I was analyzing the photos at
the same time as I locked in the -- are you talking about

ny own photos?

Q vou didn't brimg anything with you to show what
you saw under the comparison microscope when yod did your
work in this case, did you, sir?

A o, T didn't.

7/13/2012

Pitting Experts Against Each Other

Remember....

» Their opinions can be a sword or a shield... for
YOU

= Rely on logic and common sense (you inhabit
the real world)

* Research, research, research

= Tone depends on expert!
And KNOW WHEN TO STOP

* Don’t ask ultimate questions — argue them

15



What do you have to ask?

AR =]}
hal

1 N

Vin:danuary, it gets darkeby 5:30, doesn'tit?

i Yes!

1 Anditw Iy, soit.could have been
asedlly s
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What do you have to ask?

Expert Withess - Types of Cross

B Qualifications

F Professional bias

E Faulty/inadequate basis for opinion
& Impeachment

E | earned treatises/research

16



Cualifieations:
Examples of “Expert” Opinions

sex — vagina becomes “a well-worn frail”

| force my wife, you can see injuries.”

At age 45, the vagina becomes “pretty much
useless”.

against toilet

One can tell how many times a female has had

Rape results in medical findings "because when

= Purpose of labia: Prevents urine from splashing

7/13/2012

Professional Bias

“The [U.S.] is really pretty schiz?})hrenic right now

... Given this schizophrenia and these hysterical
attitudes about childhood sexuality, it's going to
be difficult for paedophiles to appear more
positive, to start saying they're not exploiters of
children, that they love children, the sexual part
included, even if it's a minor part. If they made
such statements, they would be arrested.

What we see going on in the [U.S.] is the most
vitriolic and virulent anti-sexuality | know of in our
history. it may take people being arrested.
Revolutionaries have always risked arrest.”

17



Exposme The Bies: Built On Preparation &
The: Interview

Q okay. So back when vou were a police officer,
sir, you usad to go into ceurt and testify ail the time,
in fact, hundreds of times, that you could link a
particular gun to particular bullets that were in
evidence in those cases, didn't you?

A ves. With the snderlying principie being there
must be sufficient markiegs.

[+3 svowadays, though, yeu think it is inappropriate
to aver say a gun Tired a bullet to the exclusion of all
other gues: isn't that correct?

A I agree with that.

Corass eoveemanectinen e N Soors, Stgte w oy

7/13/2012

Inadequate Basis For Opinion

E As a medical doctor important to have complete
history?

E Know all the ralevant facts before treating?

E Patients do not always give complete history?
E Did net read police repont?

E Did not talk to police?

& Did not talk to treating physicians?

Expert's "Holistic Approach”

Expert compared what police officer defendant said on
radio to what GPS showed

Prosecutor: By the way, do you speak cop?

Ford: Not fluently.

Prosecutor: The defendant is 2 Adam 77; is he not?
Is that your understanding?

Ford: To be honest, | couldn't indicate either way. |

wouldn't know enough to determine what that
meant.

18



Rasearch-Based Cross

E Confront with research-backed statement:

“Would you agree with me that medical findings
(injuries) in cases involving sexual abuse of
children is the exception, rather than the rule?”

If yes, concession.
If no, bring out the research.

7/13/2012

lohnson - 8

B “fOInly 5% of children who are evaluated for
suspected abuse have abnormal medical
findings . ..."

19
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Jonathan Mosher
jmosherfcoconing, az.gov
(928) 675-3267

Rachel Mitchell
MitcheiR @meoao. maricopa.goy
[602) 506-58556
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CROSS-EXAM: Dr. Barry Morenz

EXHIBITS

e 10- Interview

e 30- Guideline

o 7-Report

» G- Zarske report

e 5- Scherzer report

e 2- Cady 1/11 report (w/ MacCAT)
¢ 14- Sullivan’s MacCAT

s 15- Powerpoint

o 24&25- competency standards

e 11- Training materials

DID NOT REVIEW ANY MATERIALS

1. You would agree Dr. that competency assessment begins with collecting and
reviewing all the relevant collateral information, correct?

a. You told me that in your interview last week? [4:23-24]

b. You are familiar with the American Academy of Psychiatry and the Law?
[2:6-8]

c. Infact, years ago, you began attending meetings of that organization to
learn about how to conduct evaluations of CST, right? [2:6-8]

d. You would agree that Am Academy of Psychiatry and the Law is an
authoritative body in your field?

e. And the American Academy of Psychiatry and the Law published a
Practice Guideline for the Forensic Psychiatric Evaluation of Competence
to Stand Trial in 2007, correct?

f. Have you ever looked at that Guideline?

g. You would agree that the Guideline states that psychiatrists conducting a
competency evaluation should review relevant discovery materials



including police reports, as well as interrogations, correct? [Guideline at
532]

. In this case you were not provided with a single police report?
. You were not provided with a single transcript of any witness statement?

a. That includes the transcript or video recording of Defendant’s statement to
police back in August of 20107

. You were not provided with the video recording of Dr. Steven Pitt's January 2012
interview of the defendant?

. 'You were not provided with the video recording of Dr. Steven Pitt’'s April 2012
interview of the defendant?

a. So you have never watched any of the 3 video recorded interviews with
the Defendant in this case which span the period between August 2010
and April 20127

. You also were not provided with the transcripts of any of these interviews,
including Dr. Pitt's two interviews of the defendant?

. In this case, the defense attorney simply made a decision as to which items you
would look at, isn’t that true?

a. And what he decided to provide for your review was the items listed 1-8 at
pp1-2 of your report, correct?

i. Those 8 items are:
1. Indictment
GJT
Defense expert Cady 1/2011 report
Defense expert Potts 10/2010 report
Defense expert Zarkse 12/2011 report
Defense expert Scherzer 12/2011 report
Notes from defense mitigation specialist Ty Mayberry
Correspondence between Curley and family

O N®ORAWN



b. You would agree you didn't ask for anything other than what Mr. Bransky
sent you, correct?

c. You never reviewed Scott Curley’s school, counseling, or medical records,
correct?

d. Are you aware that the AAPL Guideline suggests that psychiatrists
personally review important collateral information rather than merely
relying on other clinician’s summaries? [Guideline at S38]



TESTING

8. You gave Scott Curley one test, the SIRS, isn’t that true?

a. And the SIRS, which stands for Structured Interview of Reported
Symptoms, is actually a test which is designed to test malingering,
basically exaggerating or faking, correct?

i. Which version of the SIRS did you administer?

1.

2.
3.
4,

Is there more than one SIRS?
[n fact, isn’t the current SIRS actually the SIRS-27
You didn’t use this one, did you?
Would you agree if you are going to present a test in court
you should at least bother to know what the current test is?

b. You didn’t find any indication that Scott Curley was exaggerating or faking
with you, correct?

¢. You were however provided with Dr. Zarske's report, which indicates that
Scott Curley had previously taken a SIRS and had elevated scores on that
previous test, correct?

i. [Zarske= Exhibit 6 if needed]

d. But other than testing Scott Curley for exaggerating or faking, using the
SIRS, you did NOT give him any other test, correct?

9. And in your interview, when | asked you about which measures or tests you use
in your assessments, you answered that sometimes you administer the TOM,
sometimes the MMPI, remember that? 10:7-9

a. Describe the TOM

i. What does TOM stand for?

b. That is neuropsychological measure, correct?

c. Have you seen the test manual for the TOM?



. In that manual, have you seen the “User Qualifications” section?

. Do you agree that section describes administration of the test under the
supervision of a trained psychologist?

Describe the MMPI?
i. What does it stand for?

ii. What are the minimum requirements in the user manual for the
MMPI?

fii. Would you agree it requires a graduate level course in
psychological testing?

iv. You don't have that, do you sir?



Mac-CAT-CA

10. Have you heard of the MacArthur Competence Assessment Tool, Criminal
Adjudication, also known as the MacCAT-CA?

11.Would you agree the MacCAT-CA is a structured, validated test which assesses
a person’s competency to stand trial?
a. [If he waffles- Guideline at $42]

12.Now, even though you didn't administer this test yourself, were you aware that in
this case, Dr. Daniel Cady administered this test to Scott Curley in January
20117

a. EXHIBIT2- CADY 1/2011 REPORT
i. Did you review this report as part of your work in this case?
i. ADMIT

13. Were you aware that in this case, Dr. James Sullivan administered this test to
Scott Curley on March 315, 20127

a. [If he is unaware]: Let me ask you this: You wrote an addendum to your
report on June 4, 2012, correct?

b. So by the time you wrote your addendum, dated 6/4, Dr. Sullivan’s report
regarding competency, describing his Mac-CAT-CA results, dated
5/24/2012, had already been provided to the defense? [BS on Sullivan
report shows 5/29 disclosure]

¢. But you never asked to see the results of Scott Curley's MacCAT-CA
tests, correct?

i. By results | mean his ACTUAL ANSWERS?

i. Do his ACTUAL ANSWERS to this COMPETENCY ASSESSMENT
TEST matter to you at all?

ii. What if Scott Curley was able to answer every question on that test,
and pass it with flying colors, isn't that relevant to you at all in trying
to figure out if he is competent?



14.1f Scott passed the MacCAT-CA with flying colors TWICE, in January 2011 and
March 2012, that would be something you should at least CONSIDER in
assessing his competency, isn’t it?

a. Two experts administer the same measure endorsed by the Am Acad of
Psych and the Law as the single best measure, they give the test 14
months apart, and SC’s results are nearly identical: Wouldn't that be
important to account for as a scientist? [Sullivan=38 out of 44; Cady = 39
out of 44]

b. And these results across 14 months also say something about Mr.
Curley’s stability over time?

15. Let’s talk specifically about how Scott Curley answered some of the questions on
the MacCAT-CA, and | want to focus on the Appreciation questions.

16.Let me start by asking you about Appreciation ltem 17.

a. EXHIBIT14- Sullivan’s MacCAT showing page w/ item 17 [OR
POWERPOINT EXHIBIT 15]

17.Are you aware that Appreciation ltem 17 is the point in this test, where the
questions change from being about a hypothetical, Fred's case, to being about

the defendant himself?

18. In other words, are you aware that the first 16 questions have to do with the
hypothetical case of a person named Fred?

a. Are you aware items 1-8 relate to Understanding, and they are all about
Fred's case?

b. ltems 9-16 relate to Reasoning and they are also all about Fred's case?
c. Butin Item 17 the focus shifts from Fred’s case to the defendant’s case?

19.1tem 17: [READ ALOUD] Do you agree this question is relevant to the
competency inquiry?

a. Do you know how Scott Curley answered this question?



b. If Scott Curley answered the guestion in the following manner, would that
be relevant to you in assessing his competency?

i. [READ CURLEY’S ANSWER ALOUD]

20.[Same guestions for items 18-22]



THE BLACK BOX

21.Do you agree that we should be able to look at your report and figure out why it is
that you are saying Scott Curley is incompetent?

a. For example, you agree with the AAPL Guideline, Exhibit 30, at pS49 that:

“Competence reports should go beyond describing signs and
symptoms of mental impairment and should discuss how those signs
and symptoms affect functional abilities relevant to the legal construct of
competence. The heart of a competence report is a description of the
defendant’s abilities and deficits concerning the tasks that the
defendant must perform during a criminal defense.” Guideline at S49

22.You agree that everyone with schizophrenia is not incompetent? [20:13-14]
23. Everyone with delusions is not incompetent?

24.50 other than telling us that Scott Curley has delusions, where is it in your report
that you explain your basis for concluding that he is incompetent?

a. [Use report — 7 and addendum- 8/have him point out specific sections]
25.Dr., you would agree that some people with delusions are competent, right?

26. So the inquiry doesn’t end with whether Mr. Curley has delusions, right? We
need to know more?

27.Specifically, what we need to know is THIS, right?
[EXHIBIT- Competency Standard]24= moody; 25= statute

28.So tell us precisely what questions you asked and what answers Scott Curley
gave that tell you he not only has delusions but is incompetent?

a. The factis, Dr. Morenz, you CANNOT tell us exactly what questions you
asked and what answers SC gave that tell you he is incompetent? [25:18-
22]

i. You admitted in your interview that you might not have any record
of things you discussed with Scott Curley even relating directly to

9



his competency? [48:4-10]

ii. The only record you have of your interview is your notes and your
report, correct?

iii. At your interview you admitted that you couldn’t tell us where in the
notes we would even look fo try and find where you discussed SC's
ability to assist his lawyer? 52:24-53:4

. If you cant tell us about specific questions and answers, then how is your
work different from the proverbial black box?

. How can anyone check your work, to know how you did it and to be sure
you did it right?

1. You would agree, then your work is not reproducible?

2. You would agree then that your work is not subject to peer
review?

10



PSYCHOTHERAPY

29.Would you agree with the AAPL Guideline that:

“Assessing and documenting a defendant’s functional status usually requires
asking specific questions that systematically explore the defendant’s
general knowledge about criminal proceedings, his understanding of

matlers specific to his legal case, and his ability to relate to defense
counsel” Guideline at S34.

30.But when you talked about how you conduct your assessment, you described
building an alliance with the defendant, build rapport with the Defendant,
listening more than asking questions, and following their lead, right? 15:11-
25.

a. So your methodology included following Scott Curley’s lead?
b. Your methodology included forming an alliance with Scott Curley?

¢. Building rapport with Scott Curley was really important for you, correct?
45:7-8

d. When you described your methodology, what you were really describing is
a psychotherapeutic approach, right?

i. Explain why not
e. Using a methodology that involves building an alliance with defendant,
building rapport, listening more than talking, and following their lead: how

do you avoid the defendant leading you consistently back into their
delusions?

11



CHECKING HIS WORK/COMPARE TO PITT & SULLIVAN (BLACK BOX PART
DEUX)

31.You are aware that Dr. James Sullivan, for his competency assessment, gave
Mr. Curley a structured, validated test, so we have a written record of every
question he asked and every answer SC gave?

a. And just to be very clear about this, your opinion, even your June 4
addendum, does not in any way take into consideration Dr. Sullivan’s test
data?

b. And as far as looking at your data, we cannot do that because it doesn’t
exist, is that accurate?

32.You are aware, aren’t you doctor, that Dr. Steven Pitt, for his competency
assessment, interviewed Mr. Curley on video, so we have a recording of every
guestion he asked and every answer SC gave?

a. So both Dr. Pitt and Dr. Sullivan made it possible to check their work?

b. You could check their work if you wanted to, right?
¢. But you haven’t done that right, you haven't checked their work?

33.But they cannot check your work, because there is no record of just what
questions you asked and what answers Mr. Curley gave, correct?

34.You teach at a class sometimes which instructs experts on how to conduct
competency assessment, correct? '

a. As part of that teaching, you have prepared materials, right?

b. EXHIBIT 11- Are these the materials you have used in training experts on
how to assess CST?

c. I'm going to ask you about ftem 111(7)(d) on 3 page, BS 6919:
In your own teaching materials, you have YOURSELF stated: “Your

report should stand alone. All the information you used to come to your
conclusion along with your conclusions and reasoning should be clearly
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documented.”
d. Now, in this case, you wrote an initial report dated 2/27/2012, correct?

i. [EXHIBIT 7] In that report, can you show me where your reasonlng
was clearly documented?

ii. Then you wrote a 6/4/2012 addendum, right?

iii. [EXHIBIT 8] Can you show me where in that addendum your
reasoning is clearly documented?

iv. So your reasoning is that SC’s delusions cause him to be unable to
assist his lawyer with a reasonable degree of rational
understanding, correct?

v. And the basis for that opinion is what SC said to you?
vi. But there is no record of that?
35.And not that you would do this, but what can we look at to ensure that your
questions did not repeatedly give Mr. Curley the opportunity, either expressly or

by inference, to talk about his delusions?

36.Do you know what it means to redirect a patient away from their delusions toward
a topic you want to discuss with them?

a. Give us a SPECIFIC example of how you redirected Scott Curley away
from his delusions and his SPECIFIC answer when you tried to do that?

37.In your teaching materials, also state, p1, presence of mental iliness not grounds
for finding incompetent?

a. And, at BS6920, could you read little (b) & little {¢) [say should delineate
any structured interview procedures and/or any standardized measures,
right?]

b. Tell us what structured interview procedures you used?
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¢. What about standardized measures?
d. (c)= At minimum, use Modified Competency Assessment Instrument?
e. Yet, you used NO standardized measure of competency?

38.Also, in Part IV, Your conclusions- page BS06920, read 1(a) [qualify level of
certainty]: Where did you do this in your report?

a. And little(b) under IV(1), same page, what does that say there?

b. Where did you do this in your report?
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AXIS II/ASPD

39.In your report, you provide no Axis Il diagnosis for Scott Curley, correct?

40.What is Axis 11?7

a. Would you agree that Axis |l would include Antisocial Personality
Disorder?

b. Would you agree that at last week’s interview you told me that Scott
Curley did not demonstrate features of an antisocial personality? [28:8-
12]

c. What are the diagnostic criteria for ASPD?

41.But among the limited materials you reviewed in this case was Dr. Zarske’s
report, didn’t you? [Exhibit 6]

a. Dr. Zarske stated on p15 of his report that “This individual possesses
personality dimensions associated with violence potential (i.e., suicidal
behavior and aggression toward others)”, correct?

b. Personality dimensions associated with violence and aggression toward
others would certainly seem to be features of an antisocial personality,
wouldn't they?

42, And you also reviewed Dr. Anna Scherzer's report, correct? EXHIBIT 5

a. Dr. Scherzer actually reported an Axis 1l diagnosis of ASPD, correct?
[P59]

b. Do you have any reason to doubt her competence as an expert?

¢. So you just ignored what she had to say?
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EXHIBITS

CROSS-EXAM: Dr. Barry Morenz

¢ 10- Interview

¢ 30- Guideline

e 7-Report

e G- Zarske report

e 5- Scherzer report

e 2- Cady 1/11 report (w/ MacCAT)
¢ 14- Sullivan’s MacCAT

e 15- Powerpoint

o 24825- competency standards

¢ 11- Training materials

DID NOT REVIEW ANY MATERIALS

1. You would agree Dr. that competency assessment begins with collecting and
reviewing all the relevant collateral information, correct?

a.

b.

You told me that in your interview last week? [4:23-24]

You are familiar with the American Academy of Psychiatry and the Law?
[2:6-8]

In fact, years ago, you began attending meetings of that organization to
learn about how to conduct evaluations of CST, right? [2:6-8]

You would agree that Am Academy of Psychiatry and the Law is an
authoritative body in your field?

And the American Academy of Psychiatry and the Law published a
Practice Guideline for the Forensic Psychiatric Evaluation of Competence
to Stand Trial in 2007, correct?

Have you ever looked at that Guideline?

You would agree that the Guideline states that psychiatrists conducting a
competency evaluation should review relevant discovery materials



including police reports, as well as interrogations, correct? [Guideline at
S532]

. In this case you were not provided with a single police report?
. You were not provided with a single transcript of any witness statement?

a. That includes the transcript or video recording of Defendant’s statement to
police back in August of 2010?

. You were not provided with the video recording of Dr. Steven Pitt's January 2012
interview of the defendant?

. You were not provided with the video recording of Dr. Steven Pitt’s April 2012
interview of the defendant?

a. So you have never watched any of the 3 video recorded interviews with
the Defendant in this case which span the period between August 2010
and April 20127

. You also were not provided with the transcripts of any of these interviews,
including Dr. Pitt’s two interviews of the defendant?

. In this case, the defense attorney simply made a decision as to which items you
would look at, isn’t that true?

a. And what he decided to provide for your review was the items listed 1-8 at
pp1-2 of your report, correct?

i. Those 8 items are:
1. Indictment
GJT
Defense expert Cady 1/2011 report
Defense expert Potts 10/2010 report
Defense expert Zarkse 12/2011 report
Defense expert Scherzer 12/2011 report
Notes from defense mitigation specialist Ty Mayberry
Correspondence between Curley and family
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b. You would agree you didn’t ask for anything other than what Mr. Bransky
sent you, correct?

¢. You never reviewed Scott Curley’s school, counseling, or medical records,
correct?

d. Are you aware that the AAPL Guideline suggests that psychiatrists
personally review important collateral information rather than merely
relying on other clinician’s summaries? [Guideline at S38]



TESTING

8. You gave Scott Curley one test, the SIRS, isn't that true?

a. And the SIRS, which stands for Structured Interview of Reported
Symptoms, is actually a test which is designed to test malingering,
basically exaggerating or faking, correct?

i. Which version of the SIRS did you administer?

1.

2,
3.
4.

Is there more than one SIRS?
In fact, isn’t the current SIRS actually the SIRS-2?
You didn’t use this one, did you?
Would you agree if you are going to present a test in court
you should at least bother to know what the current test is?

b. You didn't find any indication that Scott Curley was exaggerating or faking
with you, correct?

¢. You were however provided with Dr. Zarske's report, which indicates that
Scott Curley had previously taken a SIRS and had elevated scores on that
previous test, correct?

i. [Zarske= Exhibit 6 if needed]

d. But other than testing Scott Curley for exaggerating or faking, using the
SIRS, you did NOT give him any other test, correct?

9. And in your interview, when | asked you about which measures or tests you use
in your assessments, you answered that sometimes you administer the TOM,
sometimes the MMPI, remember that? 10:7-9

a. Describe the TOM

i. What does TOM stand for?

b. That is neuropsychological measure, correct?

c. Have you seen the test manual for the TOM?



. In that manual, have you seen the “User Qualifications” section?

. Do you agree that section describes administration of the test under the
supervision of a trained psychologist?

Describe the MMPI?
i. What does it stand for?

ii. What are the minimum requirements in the user manual for the
MMPI?

iil. Would you agree it requires a graduate level course in
psychological testing?

iv. You don’t have that, do you sir?



Mac-CAT-CA

10.Have you heard of the MacArthur Competence Assessment Tool, Criminal
Adjudication, also known as the MacCAT-CA?

11. Would you agree the MacCAT-CA is a structured, validated test which assesses
a person’s competency to stand triai?
a. [If he waffles- Guideline at S42]

12.Now, even though you didn’t administer this test yourself, were you aware that in
this case, Dr. Daniel Cady administered this test to Scott Curley in January
20117

a. EXHIBIT2- CADY 1/2011 REPORT
i. Did you review this report as part of your work in this case?
ii. ADMIT

13.Were you aware that in this case, Dr. James Sullivan administered this test to
Scott Curley on March 31%, 20127

a. [If he is unaware]: Let me ask you this: You wrote an addendum to your
report on June 4™, 2012, correct?

b. So by the time you wrote your addendum, dated 6/4, Dr. Sullivan’s report
regarding competency, describing his Mac-CAT-CA results, dated
5/24/2012, had already been provided to the defense? [BS on Sullivan
report shows 5/29 disclosure]

¢. But you never asked to see the results of Scott Curley’s MacCAT-CA
tests, correct?

i. By results | mean his ACTUAL ANSWERS?

ii. Do his ACTUAL ANSWERS to this COMPETENCY ASSESSMENT
TEST matter to you at all?

iii. What if Scott Curley was able to answer every guestion on that test,
and pass it with flying colors, isn’t that relevant to you at all in trying
to figure out if he is competent?



14.If Scott passed the MacCAT-CA with flying colors TWICE, in January 2011 and
March 2012, that would be something you should at least CONSIDER in
assessing his competency, isn't it?

a. Two experts administer the same measure endorsed by the Am Acad of
Psych and the Law as the single best measure, they give the test 14
months apart, and SC’s results are nearly identical: Wouldn't that be

important to account for as a scientist? [Sullivan=38 out of 44; Cady = 39
out of 44]

b. And these results across 14 months also say something about Mr.
Curley’s stability over time?

15.Let's talk specifically about how Scott Curley answered some of the questions on
the MacCAT-CA, and | want to focus on the Appreciation questions.

16. Let me start by asking you about Appreciation ltem 17.

a. EXHIBIT14- Sullivan's MacCAT showing page w/ item 17 [OR
POWERPOINT EXHIBIT 15]

17.Are you aware that Appreciation item 17 is the point in this test, where the
guestions change from being about a hypothetical, Fred’s case, to being about

the defendant himself?

18. In other words, are you aware that the first 16 questions have to do with the
hypothetical case of a person named Fred?

a. Are you aware items 1-8 relate to Understanding, and they are all about
Fred's case?

b. Iltems 9-16 relate to Reasoning and they are also all about Fred's case?
¢. Butin ltem 17 the focus shifts from Fred’s case to the defendant’s case?

19.ltem 17: [READ ALOUD] Do you agree this question is relevant to the
competency inquiry?

a. Do you know how Scott Curley answered this guestion?



b. If Scott Curley answered the question in the following manner, would that
be relevant to you in assessing his competency?

i. [READ CURLEY’S ANSWER ALOUD]

20.[Same questions for items 18-22]



THE BLACK BOX

21.Do you agree that we should be able to look at your report and figure out why it is
that you are saying Scott Curley is incompetent?

a. For example, you agree with the AAPL Guideline, Exhibit 30, at pS49 that:

“Competence reports should go beyond describing signs and
symptoms of mental impairment and should discuss how those signs
and symptoms affect functional abilities relevant to the legal construct of
competence. The heart of a competence report is a description of the

defendant’s abilities and deficits concerning the tasks that the
defendant must perform during a criminal defense.” Guideline at S49

22.You agree that everyone with schizophrenia is not incompetent? [20:13-14]
23.Everyone with delusions is not incompetent?

24.50 other than telling us that Scott Curley has delusions, where is it in your report
that you explain your basis for concluding that he is incompetent?

a. [Use report — 7 and addendum- 8/have him point out specific sections]
25.Dr., you would agree that some people with delusions are competent, right?

26. So the inquiry doesn’t end with whether Mr. Curley has delusions, right? We
need to know more?

27.Specifically, what we need to know is THIS, right?
[EXHIBIT- Competency Standard]24= moody,; 25= statute

28.50 tell us precisely what questions you asked and what answers Scott Curley
gave that tell you he not only has delusions but is incompetent?

a. The factis, Dr. Morenz, you CANNOT tell us exactly what questions you
asked and what answers SC gave that tell you he is incompetent? [25:18-
22]

i. You admitted in your interview that you might not have any record
of things you discussed with Scott Curley even relating directly to
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his competency? [48:4-10]

ii. The only record you have of your interview is your notes and your
report, correct?

jii. At your interview you admitted that you couldn’t tell us where in the
notes we would even look to try and find where you discussed SC’s
ability to assist his lawyer? 52:24-53:4

. If you cant tell us about specific guestions and answers, then how is your
work different from the proverbial black box?

. How can anyone check your work, to know how you did it and to be sure
you did it right?

1. You would agree, then your work is not reproducible?

2. You would agree then that your work is not subject to peer
review?

10



PSYCHOTHERAPY

29.Would you agree with the AAPL Guideline that:

“Assessing and documenting a defendant’s functional status usually requires

asking specific questions that systematically explore the defendant’s
general knowledge about criminal proceedings, his understanding of

matters specific to his legal case, and his ability to relate to defense
counsel” Guideline at S34.

30. But when you talked about how you conduct your assessment, you described
building an alliance with the defendant, build rapport with the Defendant,
listening more than asking questions, and following their lead, right? 15:11-
25.

a. So your methodology included following Scott Curley’s lead?
b. Your methodology included forming an alliance with Scott Curley?

c. Building rapport with Scott Curley was really important for you, correct?
45:7-8

d. When you described your methodology, what you were really describing is
a psychotherapeutic approach, right?

i. Explain why not
e. Using a methodology that involves building an alliance with defendant,
building rapport, listening more than talking, and following their lead: how

do you avoid the defendant leading you consistently back into their
delusions?
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CHECKING HIS WORK/COMPARE TO PITT & SULLIVAN (BLACK BOX PART
DEUX)

31.You are aware that Dr. James Sullivan, for his competency assessment, gave
Mr. Curley a structured, validated test, so we have a written record of every
question he asked and every answer SC gave?

a. And just to be very clear about this, your opinion, even your June 4t
addendum, does not in any way take into consideration Dr. Sullivan’s test
data?

b. And as far as looking at your data, we cannot do that because it doesn't
exist, is that accurate?

32.You are aware, aren’t you doctor, that Dr. Steven Pitt, for his competency
assessment, interviewed Mr. Curley on video, so we have a recording of every
question he asked and every answer SC gave?

a. So both Dr. Pitt and Dr. Sullivan made it possible to check their work?

b. You could check their work if you wanted to, right?
c. But you haven’t done that right, you haven't checked their work?

33.But they cannot check your work, because there is no record of just what
guestions you asked and what answers Mr. Curley gave, correct?

34.You teach at a class sometimes which instructs experts on how to conduct
competency assessment, correct?

a. As part of that teaching, you have prepared materials, right?

b. EXHIBIT 11- Are these the materials you have used in training experts on
how to assess CST?

¢. I'm going to ask you about Item 11I(7)(d) on a3 page, BS 6919:
In your own teaching materials, you have YOURSELF stated: “Your

report should stand alone. All the information you used to come to your
conclusion along with your conclusions and reasoning should be clearly
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documented.”
d. Now, in this case, you wrote an initial report dated 2/27/2012, correct?

i, [EXHIBIT 7] In that report, can you show me where your reasoning
was clearly documented?

ii. Then you wrote a 6/4/2012 addendum, right?

ii. [EXHIBIT 8] Can you show me where in that addendum your
reasoning is clearly documented?

iv. So your reasoning is that SC’s delusions cause him to be unable to
assist his lawyer with a reasonable degree of rational
understanding, correct?

v. And the basis for that opinion is what SC said to you?

“vi. But there is no record of that?
35.And not that you would do this, but what can we look at to ensure that your
guestions did not repeatedly give Mr. Curley the opportunity, either expressly or

by inference, to talk about his delusions?

36. Do you know what it means to redirect a patient away from their delusions toward
a topic you want to discuss with them?

a. Give us a SPECIFIC example of how you redirected Scott Curley away
from his delusions and his SPECIFIC answer when you tried to do that?

37.In your teaching materials, also state, p1, presence of mentat illness not grounds
for finding incompetent?

a. And, at BS6920, could you read little (b) & little (c) [say should delineate
any structured interview procedures and/or any standardized measures,
right?]

b. Tell us what structured interview procedures you used?
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c. What about standardized measures?
d. (c)= At minimum, use Modified Competency Assessment Instrument?
e. Yet, you used NO standardized measure of competency?

38.Also, in Part IV, Your conclusions- page BS06920, read 1(a) [qualify level of
certainty]: Where did you do this in your report?

a. And little(b) under IV(1), same page, what does that say there?

b. Where did you do this in your report?
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AXIS II/ASPD

39.In your report, you provide no Axis Il diagnosis for Scott Curley, correct?
40.What is Axis 11?

a. Would you agree that Axis Il would include Antisocial Personality
Disorder? ‘

b. Would you agree that at last week’s interview you told me that Scott
Curley did not demonstrate features of an antisocial personality? [28:8-
12]

¢c. What are the diagnostic criteria for ASPD?

41.But among the limited materials you reviewed in this case was Dr. Zarske’s
report, didn’t you? [Exhibit 6]

a. Dr. Zarske stated on p15 of his report that “This individual possesses
personality dimensions associated with violence potential (i.e., suicidal
behavior and aggression toward others)”, correct?

b. Personality dimensions associated with violence and aggression toward -
others would certainly seem to be features of an antisocial personality,
wouldn’t they?

42.And you also reviewed Dr, Anna Scherzer’s report, correct? EXHIBIT &

a. Dr. Scherzer actually reported an Axis Il diagnosis of ASPD, correct?
[P59]

b. Do you have any reason to doubt her competence as an expert?

c. So you just ignored what she had to say?

15



